Trademark Owner
as Adverse Possessor

Real Property Factor Trademark
Rights

 The process by which a trademark
owner acquires a trademark Is
surprisingly similar to way one
can adversely possess real

property, i.e., become an owner by  Property...

occupying the property

Counter to the standard
assumption, a successful defense
against a claim of trademark
Infringement rarely invokes
“property rights” and is unlike

e Unlike the public domain or
“commons” of Inventions or
creative expression, the trademark
public domain, 1.e., the rights of
the public to use and define a
trademark are active, communal
and use-based Instead of passive,
contingent and time-based.

Next steps:

Studies comparing trademark
ownership to other real property
regimes

An empirical study of trademark
cases to determine whether there are
recognizable patterns In time
required to acquire distinctiveness
or commercial strength
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